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1: Section 6 of the Danish Marketing Practices Act an overview

Section 6 of the Danish Marketing Practices Actitsntraders’ possibility to distribute marketing
material. For example, as a rule there is a bannswolicited distribution of marketing material by
means of email, SMS text messages, MMS messagefaesithile machines (fax). However, as a
rule it is legal to distribute marketing materiat letters, addressed marketing material or other
direct marketing methods to targeted recipientsJeasm a recipient has declined such
communications by request. Unaddressed, door-to-dstributed marketing material as well as
marketing material on the Internet is not covergdhe provision. Approach by telephone or in
person (“door-to-door selling”) directed at consusnare covered by the Danish Act on Certain
Consumer Contracts and by the duty pursuant taose6(3) of the Danish Marketing Practices Act

! The Danish Consolidation Act No 839 of 31 Augud®2
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to consult the so-called Robinson List preparedtti®y Central Office of Personal Registration
[CPR]. The Robinson List is an opt-out list of peopvho do not wish to receive addressed
marketing material.

The provision covers commercial communications ilbraad sense — i.e. advertising specific
products or services but also communications whth gole purpose of directing attention to the
trader’s brand (branding).

Spam etc.
Section 6(1) of the Danish Marketing Practices Bahs use oemail, fax or automatic calling

systemdor unsolicited marketing purposes. However, the kdoes not apply if the recipient has
previously requested such communications. The pafies notwithstanding whether the recipient
is a consumer, a trader or a public authority.

Section 6(2) of the Danish Marketing Practices i8@&n exclusion of subsection 1. A trader that has
received a customer’s electronic contact detailsoimnection with a previous sale may market his
own — equivalent - products or services to thatamsr by electronic mail, provided that the
customer has the option of declining commercial mamications. That applies both when giving
his contact details to the trader and in the ewéstibsequent approach.

Other means of direct communication

Section 6(3) of the Danish Marketing Practices bamsder from approaching a person by means
of letters or other direct mail if the person camesl has declined such communications from the
trader. Persons may decline commercial communitaitieither by informing the trader or by
signing up to a list prepared by the The Centrdlic®fof Personal Registration (CPR) (the
Robinson List). The Robinson List is published egdarter. The trader has a duty to consult the
Robinson List prior to sending commercial commutigcato recipients.

However, a trader should not consult the Robinsish firior to distributing marketing material by
letter etc. to a person who has previously reqdetste communication from the trader, cf. section
6(4) of the Danish Marketing Practices Act whiclamsexemption to subsection 3.

The first time a trader makes a communication &snexd to in subsection (3) with a person who is
not on the Robinson List, the trader should infothe person in question clearly and
comprehensibly of his right to decline communicasidrom the trader, cf. section 6(5) of the
Danish Marketing Practices Act. At the same tirhe, person concerned should be offered an easy
manner of declining such approaches.

Revocation of consent etc.

Section 6(6) of the Danish Marketing Practicesudéifes that a trader may not request payment for
receiving or noting information to the effect tlaatequest under subsection (1) is being revoked or
that communications as referred to in subsectigna(@ being declined. The person concerned
should be offered an easy manner of declining stmmmunications without any fees as in
connection with revocation of consent pursuanutassction 2.

Penalty
Violation of the rules in section 6 of the DanistaMeting Practices Act is punishable by fine.
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Rules supplementing section 6 of the Danish Marketg Practices Act:

Telephone sales and door-to-door selling

Section 6 of the Danish Act on Certain Consumer t2ots stipulates that traders may not
communicate in person or by telephaomi¢h a consumer at his residence or workplacenotteer
place to which there is no public access with atie obtaining an offer to conclude a contract.

Furthermore, there are a few exemptions to thedbatelephone sales: Subsection 1 does not apply
to communications by telephone concerning ordebiogks, subscribing to newspapers, weeklies
and periodicals, brokering insurance contracts suoscribing to rescue services or ambulance
transport unless a person has declined direct conwaions for example by signing up to the
Robinson List. However, the ban on unsolicited elwedoor selling is mandatory.

An equivalent ban applies to door-to-door sellifignsurances pursuant to the Danish Insurance
Contracts Act. However, telephone sales of inswarare legal unless the consumer has declined
direct commercial communications, cf. section @hef Danish Marketing Practices Act.

Unaddressed mail

Consumers may declineinaddressed, door-to-door distributed advertisemeand weekly
magazines etdy signing up to the schemes “Do not deliver - Atigements” and "Do not deliver

- Advertisements and free newspapers.” The scharepart of the DCO’s guidelines on good
marketing practice in connection with distributiohunaddressed mail which are not available in
English.. The mentioned unaddressed mail is noemal by section 6 of the Danish Marketing
Practices Act. Traders who distribute unaddressaitiare not obliged to consult the Robinson List
in order to check whether the consumer is regidtargess the recipient’'s name or address appears
from the marketing material.

2: Section 6 of the Danish Marketing Practices Act a review of the provision based on
legislative material, legal practice and the DCO’practice”

The rule only covers approaches from businesses and traderd”

Pursuant to section 2 of the Danish Marketing RrastAct a trader is defined as anyone who
engages in private business activity and publivi#igtto the extent that products and services are
offered in the market.

The decisive factor is whether economic activitycommercial character is exercised. However, it
is not an unconditional requirement that the bussnes run with a view to generate a profit.

Likewise, it is of no importance whether the adjivconcerns fulltime-work or a sideline. The

business activity should be of continuous charaatéerbe exercised to a certain extent.

2 The published practice can be read on the welsite.forbrugerombudsmanden.dinder "cases and practice” —
“Marketing Practices Act” — “Spam etc/ unsolicitedmmercial communications” as well as under “NewBhe
mentioned decisions can be found on the websitgsing the stated case numb@nly available in Danish)

% See the explanatory notes to section 2 of the dbaMarketing Practices Act on what is considerece@apnomic
activity, cf. Bill L 13 Folketingstidende 2005-200&n official report of parliamentary proceeding®nly available in
Danish)
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Associations whose object is charitable, political religious and public utility societiesre
usually’ not considered as businesses or traders as retyaid$undraising activities. This implies
among other things that fundraising by public ttisocieties including soliciting of members and
activities of political associations are not covkt® section 6 of the Danish Marketing Practices
Act, while activities of a more economic charactetg. sale of books, clothing and travels or other
equivalent activities usually exercised by busieesare covered by the Danish Marketing Practices
Act. This applies even though profit from sale amdted to charity.

Associations, societies or organisations which gaded private interest of members — e.g.

cooperative societies or homeowner’s associatiose not covered by the rules to the extent that
they safeguard interest of members according toadsmciation’s mission statement. However,

activities of commercial character are coveredh®y grovision. For example an association’s sale
to its members would be considered as economieitycti

Trade organisationsare covered by the Danish Marketing Practices woén the organisations
exercise economic activity but not when the orgatioss safeguard member’s interests by
participating in political discussions. Distributioof magazines and news letters to members
containing information on new legislation, hearstgtements, contributions to political discussions
etc. which is of relevance to the membership is ootered by the provision concerning
communications with a view to sell products or ggs. However, if the organisation advertises
products or services (including discount schemé)tioer traders to members such approaches
would be covered by section 6(1) of the Danish Marly Practices Act. Likewisetrade
associationsare covered by the Act when they safeguard infe@smembers among other things
by advertising a city’s stores and their offergppnducts and services.

Activities of trade unions and unemployment insaeafundshave traditionally not been considered
covered by the Danish Marketing Practices Act waeimg in their traditional capability. However,
it is the DCO’s perception that trade unions an@mployment insurance funds which offer
services on market terms or terms correspondintdomarket terms to their members would be
covered by the rules in the Danish Marketing PcastiAct, and that their soliciting of new
members also may be covered by these rules. Fomm&a the DCO has stated that an
unemployment insurance fund’s rewarding of memldrs solicited new members in ways which
involved violation of the rules in the Danish Matikg Practices Act and the Danish Act on Certain
Consumer Contracts was contrary to good marketiagtige. Furthermore, the DCO has informed
a trade union that distribution of marketing matkefor a book club to members who had registered
to the Robinson List prepared by the CPR was cpntia section 6 of the Danish Marketing
Practices Act.

Foundationsmay be covered by the rules in the Danish MargeBractices Act if they engage in
economic activity.

* In case public utility societies leave the fundiaj to a private business which is rewarded fomiork, this business
may be covered by the rules in the Danish Markefiragtices Act, cf. The Copenhagen City Court'©ergment court
decision of 18 September 2009, where Aidonline’sviag was considered covered by section 1 of theniBh
Marketing Practices Act, even though the fundrajisims conducted on behalf of a number of charitaldanisations.
In an unreported decision by the Danish Maritimd @@mmercial Court, Save the Children Denmark vaassiclered
covered by the Danish Marketing Practices Act. Teeision is referred to by Palle Bo Madsen in tlookb
“Markedsret”, " edition, 2007, part 2, page .1@nly available in Danish)
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Further information on cases illustrating when dhhfte and political organisations, trade unions
and unemployment insurance funds, municipalitiesinflations etc. exercise activities that are
covered by the rules in the Danish Marketing Pcasti Act can be found on
www.forbrugerombudsmanden.di his information is only available in Danish)

As a rulethe reference of private persons to products angliges is not commercial and such
reference is not covered by the ban in sectiontG@Danish Marketing Practices Act.

Use of non-traders in advertising

A trader who uses a non-trader to take action théet himself is not able to take would in the
circumstances be subject to punishment for vialatibsection 6 of the Danish Marketing Practices
Act and section 6 of the Danish Act on Certain Qomar Contracts (door-to-door selling etc.) if the
non-trader addresses someone in a way which ised\® the provisions. In that connection see
case U2002.2277/2 SH in which a telephone compa®g uhe members of a sports club to
advertise telephone subscriptions. The Danish Maitand Commercial Court stated that the
telephone company should observe section 6 of drash Marketing Practices Act regardless of
the use of non-traders to market its services @nigh only)

Tell-a-friend services

Many traders have a tell-a-friend service on thabsite which enables someone to send a greeting
to a friend via the trader’s website. The serviotten referred to as “tell-a-friend services” oeth
like imply that a consumer who makes use of thegisersends marketing material or a link to the
trader’s website to a person who has not requesied commercial communication by email. In
some cases the consumer is rewarded for passimjaomation to a friend.

By providing “tell-a-friend services” you could sdlyat the trader encourages a private person to
send marketing material to a person who has netestgd such material. However, it is the DCO’s
perception that the trader is not in violation eftson 6 of the Danish Marketing Practices Act only
for providing such a service. This presupposes timattrader does not contribute with marketing
material in the email which is sent to the thirdtpaThat the “tell-a-friend service” contains aki

to the trader’s website is accepted by the DCO. ¢&l@w, if the consumer is otherwise encouraged
to - or rewarded for - using the website, the tradid be in violation of section 6 of the Danish
Marketing Practices Act if the recipient of the éimhas not requested such commercial
communications by email. For example, the DCO ugred when a business that encouraged
private persons to surprise family members, frieadsl colleagues by sending an electronic
“dancing Christmas card” with a product’s brand ti#¢ same time, persons who sent the Christmas
card participated in a competition (Case No 08/@367

Friend-to-friend solicitation

“Friend-to-friend solicitation” is characterised gwarding a member (or a customer) for soliciting
new members (customers) (e.g. se Case No 08/08@-#&)nd-to-friend solicitation” is similar to
thetell-a-friend services” but more explicit asetimember is only rewarded if the solicitation
results in a friend’s subsequent membership. Urili&k-a-friend services” where the trader makes
sure that advertising material is forwarded by énthe customer is not instructed to contact a
friend in a certain way.

“Friend-to-friend solicitation” is problematic partbecause the person contacted is under pressure
as he does not want to disappoint his friend who receive a reward, and partly because the friend
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is approached in a way which would not be legalaftrader in connection with an ordinary sale to
a consumer. Thus, the trader may not communicapeison or by telephone with a consumer at
his residence or workplace or another place to kwthere is no public access. Furthermore, he may
not make enquiries by email. However, he may seletter provided that he consults the Robinson
List. Therefore, “friend-to-friend solicitation” igamply an evasion of the rules in the Danish Act
on Certain Consumer Contracts and the Danish Marké&ractices Act.

The business’s object of using “friend-to-friendigtation” is to advertise a product or servicalan
solicit a customer. A trader who rewards a persorséliciting a new customer without informing
him of a lawful way of approaching someone wouldally have acted contrary to good marketing
practicé, and if the customer approaches someone unlawfiily business would in the
circumstances violate section 6 of the Danish MamgePractices Act and section 6 of the Danish
Act on Certain Consumer Contracts. The personuotd to solicit a new customer cannot be
punished for violating the Danish Marketing Pragsiéct unless he exercises business activity.

It is the DCQO’s perception that “friend-to-friendlgitation” can be used lawfully only if the trade
informs of a lawful way of approaching new custosner if the customer is only rewarded for
informing of a potential customer's name and thedeér subsequently approaches the person
concerned lawfully. Furthermore, it is the DCO’srgaption that — similarly to “tell-a-friend
services” - is legal to use “friend-to-friend sdiation” if the trader does not reward his customer
for soliciting a new customer but perhaps only nelsahe new customer.

What approaches are covered by section 6 of the iBlaMarketing Practices Act

Section 6 of the Danish Marketing Practices Acterevapproache&vith a view to the sale of
products, real property, other property etclhis means that it is prohibited to distribute @pe
offers on products or services.

However, commercial communications which do not teenspecific products or offers are also
covered by section 6 of the Danish Marketing PcastiAct if their object is to sell the trader’s
products eventually. See case U.2007.2905H in wartk-business was convicted of forwarding
invitations by email to a computer fair with freecass. Except from the company’s name, no
information about specific products or the tradedsnpany was mentioned in the email — but the
invitation also contained the names of manufactuvdro were to exhibit products at the fair. The
Supreme Court stated the following reasons fordéeision:“[The trader] who sells computer
equipment was also the organiser of the fair wha&raumber of businesses exhibited products
which to a certain extent were distributed by [th@der]. Definitely, in these circumstances, the
Supreme Court agrees that the email was forwardedti¢ customers concerned with a view to the
sale of products etc.”

It is the DCQO’s perception that actual “branding’tloe trader’'s name is covered by the ban as the
branding is conducted with a view to sell produdisr example the DCO has stated that a
company’s forwarding of electronic Christmas caml$he company’s customers indicated general
promotion contrary to section 6 of the Danish Mé#rig Practices Act (Case No 08/06749). There
may be cases in which the forwarding of a Christoaad would not imply violation of section 6 of

the Danish Marketing Practices Act, for exampla ifrader who has ongoing customer relations
with another trader, and as a gesture, sends amaoydChristmas card to the customer which he

® See U2002.2227 SH, mentioned above in the paragtége of non-traders in advertising”
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due to technological development has proceededetalisg it electronically. However, that
presupposes that the Christmas card does not na@arigiadvertisements.

Participation in competitions

Unsolicited approach with enquiry for participationa competition is according to the DCQO’s
perception contrary to section 6 of the Danish Mé&rig Practices Act as competitions usually are
held to direct attention to the company’s hame @ngplfoducts.

Newsletters

Forwarding of newsletters by traders would usuddey covered by section 6 of the Danish

Marketing Practices Act as the object of the lsttigpically is to advertise own products or direct

attention to the trader's name. See part 10 onropbnsent in connection with news letters and part
8 on opt-out consent.

Ongoing customer relations

Approaches in connection with ongoing customertieia are covered by the provision if the
object of the approach is to sell one or more pctglwr services. Distinction between service
announcement and advertising should be made. W8sassing whether an approach is covered by
the rule it is important to asses the amount ofie&drest involved on the part of the trader in
connection with a customer’s dispositions. If theder's sales of own products is in focus, it is
considered advertising.

Approaches which are necessary in order to meeirsggents pursuant to legislation, approaches
in connection with fulfillment of a contract as Wak approaches deriving from nonperformance
and practical service announcements such as chafgaddress and renewal/change of
contract/policy are not covered by section 6 ofBamish Marketing Practices Act

According to the DCO’s perception it is possible &g. an insurance company to approach a
customer as part of an ongoing customer relatipnghinform him that his policy due to changes
in legislation is unacceptable. On the other hahds the DCQO’s perception that it would be
contrary to section 6 of the Danish Marketing Hcast Act if the company at the same time (in
connection with the approach) offers alternativedpicts or other services.

In cases where for example a product has beeradpédier may lawfully inform a former customer
who still has a right to invoke lack of conformityat he has relocated to other premises, merged
with another company or has a new address. Howekertrader is not allowed to take the
opportunity to advertise his business or products.

Furthermore, the DCO has stated that an email fai®¢hto a customer in connection with
confirmation of an agreement concerning particgratin a concert may not contain a link
encouraging customers to read further about anetemt (Case No 09/06857). On the other hand
the email may contain factual information whichofsrelevance to the agreement and therefore is
not sent with a view to the sale of products etc.

Market surveys

® See FT 1999-2000, Bill L213, explanatory notesnpd.2 and reply from the Danish Minister of Jastto the Legal
Affairs Committee’s question $Only available in Danish)
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Actual market surveys are not covered by sectiaf he Danish Marketing Practices Act if they
are not sent with a view to sell products or s@wibut to disclose specific market conditionshéf t
object of the survey is to “brand” a trader or atige the trader’s products the approach would be
covered by section 6 of the Danish Marketing PcastiAc. As an example from practice it can be
mentioned that the DCO did not consider an estgents forwarding of a link to a survey
(satisfaction survey) immediately after a real testieal was closed as an approach with a view to
sell products etc. provided that the survey did cmitain encouragement to make a purchase or
praising words about the estate agent (Case N®D9N).

Electronic member’'s magazines, daily magazines etc.

Advertisements in member’'s magazines forwardeddmbers by an association are, as a rule, not
covered by the b&nThat also applies to electronic news papers.i@eétof the Danish Marketing
Practices Act applies in case the main object®fgbproach is the message of the advertis€ment

Blogging, Facebook profiles etc.

A trader who blogs is not covered by section éhef Danish Marketing Practices Act. However, the
trader must observe the rules in the Danish Mangefiractices Act, including the rules in section 4,
according to which an advertisement should be fdhnmesuch a way that it will be clearly
understood to be an advertisement.

If a trader uploads a profile on Facebook, thesuhethe Danish Marketing Practices Act should
likewise be observed - i.e. among other thingsttader cannot reward his “friend” for notifying
other friends about the profile.

Press releases

If a trader forwards a press release to the mediaawiew to obtain press coverage of his business
or his products, the approach would, as a rulepeatovered by section 6 of the Danish Marketing

Practices Act. On the other hand, if the pressasglds forwarded to potential distributers of the

trader’s products, the approach would be in violabf section 6 of the Danish Marketing Practices

Act if the object is to advertise products or seegito the recipient.

Purchase of products and services

Unsolicited communication to someone with a viewptarchase products or services would
according to the wording of the provision not beared by the rule unless communication is made
with a view to sell own products or services. Comiuations by electronic mail to a consumer
with a view to purchase products may in specifisesabe contrary to section 1 of the Danish
Marketing Practices Act. Unsolicitettlephone communicationt® consumers with a view to
purchase products or services would be in violabbrsection 6 of the Danish Act on Certain
Consumer Contracts.

3: Section 6(1) of the Danish Marketing Practices ¢t — Ban on use of email, fax etc.

" For more information on the issue see the expbapaotes to section 2 of the Danish MarketingcBecas Act (now
section 6) on ban on unsolicited telephone comnatioic for marketing purposes, cf. FT 1977/78, scled\, page
744-745

8 Reply from the Danish Minister of Justice to theghl Affairs Committee’s question 2 (FT 1999-2000 B213).
(Only available in Danish)

° Reply from the Danish Minister of Justice to theghal Affairs Committee’s question 14 (FT 1999-2iD L213).
(Only available in Danish)
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(1) A trader must not approach anyone by meanseofrenic mail, an automated calling system or
facsimile machine with a view to the sale of prdaduceal property, other property, labour and
services unless the party concerned has requeistet lalo so.

What communication techniques are covered by the®a
There is a ban on distribution of unsolicited comered communication by means of electronic
mail, automated calling systems and fax.

“Electronic mail implies any approach in the form of a text, vomail, sound or picture forwarded
via a public telecommunications network, and staredhe telephone grid or in the recipient’s
terminal equipment until it can be collected by taeipient’. Thus, the ban does not only apply to
emails but also to for example SMS text messagddvviS messages and can also apply to other
types of mail in which picture, sound and text de@ncombined via Internet or mobile phones.
Automated calling systenmaply automatic transfer of calls to a phone numbe

Advertising on Facebook and other social media sise
It can be questioned whether social media is calvénre section 6(1) of the Danish Marketing
Practices Act.

In order for social media to be covered by the iuie presupposed that the trader hagproached
anyone”by means ofelectronic mail.”

Section 6 of the Danish Marketing Practices Actegag direct marketing. From the legislative

material to the provision it appears that directkaing implies that the trader approaches one or
more targeted recipients, a targeted postal addeesargeted phone number or the like. This
requirement should be considered met as approachatde to a targeted addressee/profile on
Facebook.

Advertisements on Facebook, both changing adverésés in the right side of the wall,
advertisements on the wall and in the inbox aresiciemed covered by the definition of electronic
mail as they are stored on a webserver on thenetemtil collected by the recipient.

It is the DCO'’s initial perception that changingvadisements in the right side of the wall cannot
with adequate security be considered covered tyose8(1) of the Danish Marketing Practices Act
as the advertisements in the circumstances shaildohsidered as banners and as part of the
medium just as they according to an teleologictrpretation cannot be considered covered by the
ban in section 6(1) of the Danish Marketing Pradiéct.

On the other hand, advertisements on the wall.-+ha part of the wall the owner of the Facebook
profile uses to communicate with his friends —iaréhe DCO’s opinion covered by the provision.
The same undoubtedly applies to commercial commatioits forwarded to the inbox. This means
that traders are not allowed to forward unsolicaeaertisements to a wall.

10 See the definition in Directive 2002/58/EF, ai@), litra h.
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In a specific case, the DCO has stated that rengraiperson for using a Facebook icon for
example a website and subsequently sharing infeomatith friends via his own wall is contrary to
section 6(1) of the Danish Marketing Practices iAthe message contains advertisements. This is
due to the fact that the message which is posteth@rwall is automatically sent to the profile
owner’s friends and appears on the page which centeews. This corresponds to thell-a-friend
services”.

Who is safeguarded by the ban on unsolicited comamdrcommunication?

A trader must not approa@nyoneby means of electronic mail, an automated caliiggtem or
facsimile machine. This means that every recipisntrotected whether a trader, consumer or a
public authority and regardless of whether it igagural or legal person.

Violation of the ban in section 6(1) of the DanMlarketing Practices Act is punishable by fine. In
case | U2005.790 H the Danish Maritime and CommaérCourt stated that in connection with
assessing whether section 6(1) was violated oit mas of no importance whether the message was
received by the recipients it was sent to, cfvieeding in the provision “approact

Previous request to receive commercial communicatis by means of email, fax etc

The ban does not apply if the recipient has regdeghat the trader sends commercial
communications by means of email etc. The samdespiblthe trader has obtained the recipient’s
consent to distribute commercial communicationsuoh a way. For further information on how to
obtain consent and what requirements should benmaider to obtain consent please see part 10.
Every time the trader makes use of consent he dhafdrm the recipient of the possibility to
withdraw the consent. For further information see B.

4: Section 6(2) — Exemption from the ban on unsoited commercial communication by
electronic mail

(2) Notwithstanding subsection (1), a trader thaishreceived a customer’s electronic contact
details in connection with the sale of productsservices may market his own similar products or
services to that customer by electronic mail, pded that the customer has the option, free of
charge and in an easy manner, of declining thihilwhen giving his contact details to the trader
and in the event of subsequent communications.

The exemption from section 6(1) of the Danish Mérig Practices Act enables traders to send
commercial communications by electronic mail (em&MS text messages, MMS messages’&tc.)
to a former customer, even though the customenbigiven his consetit

An example could be: A customer purchases a blausg web-shop. In connection with the
purchase she states her email address in ordecéove information about the right of withdrawal
etc. When stating her email address clear and uigaimis information appears and she is informed
that her email address will be used to send tocbermercial communications regaarding other

™ An icon could for example be the "I Like” appliai.

2 The Supreme Court did not decide on this mattethe decision only was appealed claiming mitigatio

13 Cf. Act No 450 of 10 June 2003 to amend the AcCompetition and Customer Matters on the Teleconications
Market with further Acts. (Implementation of EU'samework for electronic communications services € 1999
Communications Review”). The exemption was impletadwith effect from 25 July 2003.

4 For further information on the requirements conirey consent to receive marketing material pleasepgrt 10.

10
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equivalent products by email, unless she decliAethe same time she gets the option to “tick off
an acceptance box” or in another easy manner @eftlither such communications. If she does not
decline commercial communications from the tragethiat connection, she has accepted that the
trader sends commercial communications for bloaseisother clothing to her by email. However,
the trader should give her the possibility, freecbhrge and in an easy manner, of declining
commercial communication in every subsequent email.

The following requirementshould be met in order for the trader to be ablegnd commercial
communications by electronic mail without consent:

1. The recipient of commercial communications mprgviously have purchasedproduct or
service from the trader. Addresses stated in cdiumeevith receipt of a free gift, free
consultancy, participation in competitions or the Icannot form the basis for commercial
communications by electronic mail pursuant to satise 2. In such cases the trader should
obtain consent (see part 10). That the customeesmake of the right of withdrawal does
not mean that the trader cannot send commerciahuoncations any longer. In that case
the customer should make use of the option to mechny subsequent commercial
communication.

2. The recipient of commercial communications must connection with the purchase
independently have stated his electronic addressemail address or phone number (in
order to receive SMS text messages and MMS megsadess, the trader is not allowed to
use electronic addresses which have been statethbys or which the trader has obtained
lawfully for other marketing purposes.

3. The recipient of commercial communicatiorust in connection with the purchase clearly
and unambiguously have been informed that therelaict address could possibly be used
for commercial purposes.

4. When giving his contact information, the recipiefitommercial communication should be
informed clearly and unambiguously that he has @ion to decline such communication
free of charge and in an easy manner. Thus, thgieat should have the option to decline
commercial communication by electronic mail rightag. Therefore, agreeing to receive
marketing materials by electronic mail must notde® as a precondition for entering a
contract.

5. If the customer does not decline commercial comgatiun when stating an address he or
sheshould be informed of the option of declining sgoeat communication every time he
or she receives commercial communication by elaatrmail. The customer should get the
option of declining commercial communication freecharge and in an easy manner. If
commercial communication is distributed by emaé tlecipient should have the option to
decline such communication by means of a link whsblould appear in every email. If
commercial communication is distributed by SMS taetissages the recipient should get the
option to decline such communication by means 8MS text message or via the trader’s
website.
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6. The exemption only opens up for the possibilitydtributing commercial communication
by electronic mail — not by facsimile machines,oauted calling systems, telephone calls,
letters etc.

7. The trader may only advertise li#/n products or services. The customer’s electronit ma
address may not be used to advertise other trapierducts or services. In that connection it
is decisive whether the person in question is allpgrson. For example, a subsidiary of the
trader, which the customer has purchased prodrmts, imay not use the electronic address
to distribute commercial communication. Furthermdhe trader, which the customer has
purchased products from, may not advertise theidialog's products.

8. Products or services advertised for by the tradestnbeequivalent to the products or
services the customer previously has purchased thantrader.However, the expression
equivalent products or services should not be wtded as identical products or services —
but equivalent product groups.

Below examples are listed of what in the DCO’shag would be or would not be allowed:

- If the customer has purchased a pair of pangstrétder may advertise other clothifg

- If the customer has purchased a CD, the trader adwertise music (notwithstanding
whether it is on a CD, DVD or MP3), but he may advertise a CD player.

- If the customer has purchased toys, the trader adaertise other toys, but he may not
advertise other products for children.

The exemption from the general ban on unsolicitistridution of commercial communication by
electronic mail applies even if the customer attthee when he stated his electronic mail address
was registered to the Robinson List prepared byCiRR

The exemption in section 6(2) of the Danish MarkgtPractices Act applies to all customers
notwithstanding whether the customer is a consumeader, or public authority and
notwithstanding whether the customer is a naturégal person.

5: Section 6(3) of the Danish Marketing Practices & — Other means of direct communication

(3) A trader must not approach a specific naturatrgon using other means of remote

communication with a view to sales as referrednisubsection (1) if the person concerned has
declined such communications from the trader, mhay be seen from a list prepared each quarter
by the Central Office of Personal Registration (JRRat the person concerned has declined
communications for such marketing purposes, onaftrader, by consulting the CPR, has become
aware that the person concerned has declined soamunications. Telephone communicatipns
are also subject to the regulations governing uiced communications in the Act on Certain

Consumer Agreements.

“Other means of remote communication”

!> The example comes from the legislative materidtivialso states that if the customer has boughitease the
trader may not advertise shoes.
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Subsection 3 covergther direct means of communicatitran electronic mail etc. as mentioned in
subsection 1. Direct means of communication impled the trader's commercial communication
is sent to a targeted person whether it is a tadgeame, address, phone number or the like. That
implies that addressed letters or addressed magketaterial is covered by the provision.
Telephone communications to traders is also covieyeithe provision. Telephone communications
are covered when it in exceptional cases purswathiet Danish Act on Certain Consumer Contracts
is lawful to approach consumers unsolicited by pleteie. Envelope content i.e. enclosed
advertisements in an envelope containing a stateafeaccount are also covered by the provision.
However, unaddressed mail, advertising flyers, B¢ and the like distributed to an undetermined
number of possible purchasers are not coveredépribvisiorn®.

Advertisements in newspapers, member’'s magazimesvaich are sent or distributed to members
would not be covered by the provision unless theeditsement is considered the main objective of
the approach or otherwise it is an independent eféfn

Advertisements inserted in newspapers which argilglised free of charge are not covered by
section 6 of the Danish Marketing Practices Acstdad they are governed by the DCO’s guidelines
on unaddressed mail. For further information please see:
http://www.forbrugerombudsmanden.dk/Love-og-regal@iRetningslinjer-og-
vejledninger/Markedsfoeringsloven/retningslinjeadedoseforsen(Only available in Danish)

The provision in section 6(3) only safeguards radtpersons, i.e. consumers and traders. A trader
in this context is understood as a natural persorhis or her capacity as a self-employed
businessman or businesswoman. However, legal persanh as private and public limited
companies and public authorities are not protebtethe provisior?.

If a person has declined direct commercial commuaion by other means of remote
communication

As a rule a trader is allowed to send letters atdtessed marketing material unsolicited to natural
persons, cf. section 6(3), per contra.

However, natural persons can decline direct comiaecommunications from the trader. This can
be done either by informing the trader or signipgta the CPR list. The CPR prepares a list of
persons who have declined such communications gaelter. The list is also known as the
“Robinson List”.

A trader who distributes advertisements by meangttérs or other addressed marketing material
to a person who has declined such communicatiams the trader or to a person registered to the
Robinson List is punishable by fine.

16 See FT 1999-2000, Bill L213, general explanatastes, part 3.2.2, and specific explanatory notesetdion 2 the
Danish Act on Certain Consumer Contracts as wethaseply from the Danish Minister of Justiceie Legal Affairs
Committee’s question ZOnly available in Danish)

" Reply from the Danish Minister of Justice to theghl Affairs Committee’s question 2 (FT 199-200@| B213 )
(Only available in Danish)

8 Furthermore, legal entities can legally protecsibess against unsolicited advertising pursuangeiction 19 of
Consolidation Act No 653 of 15 June 2006 on theta¢Business Register (CVR), for further infornaatiplease see
www.cvr.dk

19 CPR stands for the Central Office of Civil Regisin.
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Duty to consult the “Robinson List” (prepared byetBPR)

A trader who wishes to approach persons for marggiurposes must consult the “Robinson List”.
If the person appears on the list the trader isnedrfrom unsolicited distribution of commercial
communications to the person in question.

Even if a person does not appear on the list becdaus prepared each quarter, a trader who
continuously compares his mailing list to the CPR aealizes that the person has declined
commercial communications must comply with this.

The list can be downloaded free of charge at thiesiiewww.cpr.dk The required password can
be obtained from the CPR’s customer service. Aaltamnative to the Robinson List it is possible
for businesses to look up persons via the CPR lsgaaduct “CPRS@g” or continuously update
their customer files via CPR’s products “Personnwarudtraek” or “Adressematch”.

Registration in the CPR implies that the tradenas$ allowed to pass on information about the
person concerned for marketing purposes. Rulesassifpg on information for marketing purposes
are covered in the Danish Act on Processing ofdPatsData. The rules are briefly mentioned in
part 10.

Telephone communications

Section 6 of the Danish Act on Certain Consumertaeois sets out that a trader, with a few
exemptions, may not communicate by telephone witbresumer at his residence or workplace or
another place to which there is no public accesh wiview to obtaining an offer to conclude a
contract’. The ban does not apply to the sale of books abdcsiptions for newspapers, weekly
magazines and periodicals as well as insuranceamtst Furthermore, some traders are allowed to
sell subscriptions for rescue services and ambal&raasport.

In cases where the trader pursuant to the DanighoAcCertain Consumer Contracts Act is
exempted from the ban on unsolicited telephone comications, the trader must prior to his
approach consult the Robinson List in order to kh&hether the person concerned has declined
such communications. If the consumer is registévdte Robinson List, the trader is not allowed to
contact the consumer by telephone.

Approach as part of current customer relations

Section 6(3) also applies to current costumer icelat This means that traders who are not in
possession of a specific consent are not alloweskbal marketing material to consumers who are
registered to the Robinson List. Furthermore, deranay not inform the customer that his signing
up to the Robinson List is of inconvenience. Howetaders may send service information which
is of importance to existing customer relations,pefrt 2 What approaches are covered by section
6 of the Danish Marketing Practices Aébr more information.

6: Section 6(4) of the Danish Marketing Practices & — Request to receive direct
communications

% The DCO has stated that communication by a mattitne which is not always located at a place tachvitiere is
no public access would be contrary to good marqtiractice, cf. section 1 of the Danish Marketimgdiices Act and
in the circumstances it would also be contrarydotisn 6 of the Danish Act on Certain Consumer Gms if the
phone is located in a place to which there is nolipiaccess — e.g. the consumer’s residence orphac&. (Case No
09/05643)
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(4) Subsection (3) does not apply if the personguestion has previously requested the
communication from the trader.

A trader does not have to consult the Robinson asstlescribed in section 6(3) if the trader has
obtained consent from the recipient of the comna¢éi@@mmunications. For further information on
the requirements to obtaining consent, please & .

7: Section 6(5) of the Danish Marketing Practices & — Information on the option to decline
communications

(5) The first time a trader makes a communicatisireferred to in subsection (3) with a specific
natural person who is not on the CPR list, the &rashall inform him clearly and comprehensibly
of his right to decline communications from thedeaas referred to in subsection (3). At the same
time, the person concerned shall be offered an sasyner of declining such communications.

The first time a trader approaches a natural penganis not on the Robinson List, the trader must
inform him clearly and comprehensibly of his rightdecline communications from the trader as

must give the person concerned an option to deslisl communications free of charge and in an
easy manner.

According to the explanatory notes to the Danishkeing Practices Act, the above information
on the right to decline commercial communicationsudd be emphasized and drawn up in such a
way that it is not difficult to acquire. It isot sufficient if information only appears in the teat$
terms of business which are given to the recipient.

The trader must give the person concerned an ofticlecline direct commercial communications
free of charge and in an easy manner. Accordinthéoexplanatory notes this can be done by
enclosing a coupon which the recipient can markawmifi return if he does not wish to receive
marketing material from the trader. However, it mainbe required that the trader encloses a
stamped envelope. It is the DCO’s perception thatrequirement in most cases can be met more
expediently if the person concerned is informedhef option to decline communications via the
trader’'s website, a specific email address or &iBpghone number where requests are received
and registered.

8: Section 6(6) of the Danish Marketing Practices & — No payment for revoking consent or
declining communication

(6) No payment may be requested for receiving dinganformation to the effect that a request
under subsection (1) is being revoked or that comoations as referred to in subsection (3) [are
being declined.

The trader may not request payment for receiviragdhng, noting or complying with a request
about revocation of consent pursuant to section 6{the Danish Marketing Practices Act. The
same applies if a natural person declines commearoiamunications pursuant to section 6(3) of
the Danish Marketing Practices Act. The same gigdies to commercial communications pursuant
to subsection 2 of the Danish Marketing Practices h a specific case the DCO has stated that a
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trader cannot cancel a guarantee which was givenrasard for consent to receiving a newsletter
(Case No 08/05752).

Section 6(6) of the Danish Marketing Practices iadtased on the assumption that it is possible to
revoke consent. Therefore, every time a trader malse of consent in order to send marketing
material he must give the recipient an option t@ke the consent. In that connection please see the
Nordic Ombudsmen’s position on internet commerog marketing in which it is stated that “any
electronic advertising should contain instructionshow to refuse future advertising easily and free
of charge. The opt-out system should be designesuah a way that anyone who uses it will
receive a confirmation.

Furthermore, the DCO has impressed on a tradeathapt-out system by means of a link should

function optimally. In case of the contrary it wdube a violation of section 1 of the Danish
Marketing Practices Act (Case No 08/04742).

9: Section 6(7) of the Danish Marketing Practices &t — Administrative rules

(7) The Minister for Economic and Business Affamay lay down more detailed regulations
governing the trader’'s duty to provide informatiamder subsection (5) and duty to offer |an
opportunity to decline communications as referr@thtsubsection (3).

The authority has not been used.

10: Consent to receive marketing material by emailfax, letter etc.

A trader may lawfully send marketing material by aénetc., cf. subsection 1, if consent has
previously been obtained. Likewise, a trader camfully send marketing material by letter to

persons registered to the Robinson List, cf. sulmec3, if the person has requested such
communications.

Prior consent is not only concerned in cases whwggerecipient on his own initiative requests

commercial communications but also in cases whbee ttader has obtained the recipient’s
22

consernt'%

How to obtain consent (requirement on previous eat)s

Consent must be obtained legally. It appears freatian 6 that consent must be obtained prior to
the communications taking place. This implies thattrader is not allowed to send an email or fax
to the recipient or contact him by telephone ineortb obtain consent to send commercial
communications by email, fax or the like. If a pBrss registered to the Robinson List, the trader i

prohibited from sending commercial communicatiorysaddressed lett&t This also applies to

2l See FT 199-200, Bill L213, explanatory notes tctise to of the Bill (section 6 of the Danish Matikg Practices
Act)

2 Consent is defined in Directive 2002/58/EC, aetigl litra f which refers to Directive 95/46/ECtiele 2, litra h
which states that consent means any freely givenifip and informed indication of the consumer'skés by which
the data subject signifies his agreement to pefstaia relating to him being processed.

% Furthermore, see FT 1999-2000, Bill L213, explanamotes to section 2 of the Bill (section 6 oé tBanish
Marketing Practices Act) where in connection witk\pous request reference is made to practice coimgesection 2
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current customer relations. In connection with entrcustomer relations, the DCO has stated that
the trader is not allowed to inform his customedtthis registration to the Robinson List is of
inconvenience. However, it is possible for tradeysmeans of websites, door-to-door distributed
marketing material (if there is no do-not-delivegistry as mentioned in part 1) or advertisements
on the radio or TV to encourage consumers to diee tonsent.

Consentcannotbe obtained by means wfiplied or passive acceptaneefor example if the trader
states that the recipient will receive an emaikaslhe declines.

Consent or acceptance should be obtained fromelsop who is going to be the recipient of the
marketing material. Thus, a person cannot give @ainsn behalf of someone else unless the other
party has authorised him to give conéént

Documentation

The trader has the burden of proof in case a miptlaims that he has not given consent to
receiving commercial communications from the tradBnerefore, it is in the businesses own

interest to keep documentation in connection wih ¢consent in the period the consent is used. In
principle documentation should be kept until ligiiis withdrawn two years after the consent has

been used for the last time. In the end it willugeto the courts to decide whether the trader has
made probable that consent was obtained and thatedts the requirements in the Danish

Marketing Practices Act as mentioned below.

In order to avoid misunderstandings it is a goaghifor the trader to use a double opt-out model.
For example the person who gives consent to reaeaketing material by electronic mail can
subsequently receive an email from the trader deioto confirm the registration. Consent is not
given until a link in the email has been activated.

Informed and explicated consent

From the legislative material to section 6 it appethat consent must bdanformed and
“explicated. Informed consent implies that the customer must be awaae b is giving his
consent to receive marketing material. For examiplis, not sufficient that consent only appears
from the trader’s standard terms. In such casesigt be clearly emphasized that he has given such
consent.

Pre-ticked acceptance in orders, contracts antikinédrom which it appears that the costumer gives
consent to receive marketing material would usually meet the requirements in the Danish
Marketing Practices Act concerning informed consent

Explicated consent implies that it appears cleartg unambiguously what consent is given to.
Consent can be defined rather broadly. In the firrrsector consent can be given with reference to
receiving information on “new or improved depospportunities, new or improved pension

schemes” etc. Likewise, it would be possible toaobtconsent to send marketing material
concerning children’s clothes, living room furniguigarden furniture, car insurances etc.

(now section 6) of the Danish Act on Certain Consu@ontracts and the reply from the Danish Ministejustice to
the Legal Affairs Committee’s question 5.

2 See case UFR 2001.175V in which a son-in-law regaethat a banker paid a visit to his parentsm-IThe
subsequent communication with the parents-in-law e@ntrary to section 6 of the Danish Act on Cer@bnsumer
Contracts, and the contract entered into at thdingeeas void.
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Explication can be in form of a link to a websiteablist from which it appears what consent is
given to. The link must appear in the same medigtwis used to obtain consent. Thus, if consent
is obtained via a physical document it is not sugft to refer to a website where the consent ean b
explicated (Case No 10/01549).

It appears from legal practice that the courts wa#te a specific assessment as to whether consent
to direct marketing has been given and whethareplicated to a sufficient extent.

As an example the Danish Maritime and CommercialurC® decision reproduced in U
2002.2277/S can be mentioned. A telephone comptaigdsin the application form below the
subscribers signature: “With my signature | givenpission to [the telephone company] to analyze
how | use my mobile phone in order for me to reeapecific information and marketing material
concerning telephone services from [the telepharapany]. Below an acceptance box with the
text “No | do not give my permission to [the teleple company]” which could be ticked off was
placed. Based on a general assessment the Daniginmideand Commercial Court found that the
placement of the statement of consent and its lag@mpared to the rest of the application form did
not meet the requirements to an informed and exfglctconsent pursuant to section 6 of the Danish
Marketing Practices Act as the section was notraoe¢ed and as it was not clear what consent was
given to.

It must appear what type of communication conseotls apply to

Because it is varying how aggressive different $ype communication are perceived, which also
appears from the judicial regulation of the differeypes of communication, it is the DCQO’s
perception that it must appear what type of comeation consent is given to. This implies that the
trader in connection with obtainment of consent tmaform the consumer whether he has given
consent to receive marketing material by fax, en&MS text message or letter. If the trader wishes
to obtain consent in order to approach the consumyetelephone it must appear clearly and
unambiguously that the consumer requests such hiahep communicatioRd A case can be
mentioned in which a clothing company had to pdina of DKK 100,000 because the company
approached consumers by telephone and a recordeéakting voice was delivered, even though
consent was only given to the company to “sendthirr information about Madonna’s clothing
line (Case No 08/01376).

Consent to receive marketing materials from boans member’s clubs

If a consumer is a member of a member’s club wluigect is to obtain discounts on products or
services for consumers purchased from other tradessthe DCQO'’s perception that the bonus club
does not have to enumerate — when obtaining cofgeatnewsletter - what traders the consumer
can expect to receive marketing material from. hilse, it is not necessary to obtain new consent
each time a new trader is included in the discgsaheme.

Can consent be surrendered

Usually, consent will be granted to a specific énade. the trader who has obtained the consent. If
consent is given to a specific, named trader ihoabe surrendered to another trader for marketing
purposes, unless the trader has taken over thedsssconcerned, and only markets himself within
the scope of the consent. Thus, a business careesidbe right to use consent from another

% Cf. FT 1977-78, Schedule A, p. 774
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business, if the business’s assets and liabilarestaken over. However, in the DCO’s opinion a
business cannot use a customer consent record gs@thHrom an estate in liquidation, if the
business in addition has not taken over the bankuginess’s assets and liabilities.

However, the wording of section 6(3) of the Danldarketing Practices Act does not exclude that
consent can be general, and thus be given to artraab passes on requests for direct commercial
communications within specific areas to other tradef. Case No 2002/1282 S, where persons
specifically gave consent to an “info bank”, a barkviding data on consumers and consumer
profiling tools, to pass on their names and adés$s businesses who wished to advertise their
offers within specific areas of interest. It was #tourt’s opinion that the layout of the applicatio
form including the acceptance box and signaturgairiicular ensured that the consumer’s consent
was sufficiently informed and explicated.

Purchase of advertising databases for marketingppses

If a trader purchases or takes over a customereocvnecord with the purpose of distributing
marketing material by electronic mail — within th&pe of the law - it is the trader’s responsipilit
to ensure that the addressees have given theiegbitsreceive such marketing material. Therefore,
the trader should ask for a statement from thesissliating how consent has been obtained and
make proper random checks to asses whether cohasnbeen obtained legally. If marketing
material is distributed by electronic mail to someavho has not given informed and explicated
consent, it is for the court to decide whethertthder has acted negligently i.e. whether the trade
has conducted the necessary assessment of whetisant has been obtained legally. If that is not
the case the trader is punishable for violatioseaftion 6 of the Danish Marketing Practices.

Requirements in the Danish Act on Processing of&&l Data on processing information about
private persons for marketing purposes

As a rule a trader mayot process information about private persons for etamng purposes, unless
the person concerned has given his explicit conséimé same applies if the trader uses the
information for marketing purposes on behalf of theo trader. Consent should be obtained in
accordance with the rules laid down in section @hef Danish Marketing Act. Please see section
6(2) of the Danish Act on Processing of PersonahDa

Where general information about customers is utesi,data may be processed without corfSent
General information on customers include name, esfjrsex, age, whether he customer is a car
owner or a house owner etc. However, informatiooualconsumption habits or private affairs
cannot be processed without the customer’s consent.

Before a trader discloses general data concernicmnaumer, he must check in the CPR whether
the consumer has filed a statement to the effeat le does not want to be contacted for the
purpose of marketing activities. Before data re@tio a consumer who has not given such
information to the CPR or who has not declined stmimunications from the trader are disclosed
the company should give the consumer access tatabj@ simple manner within a period of two
weeks. Please see section 36 of the Danish ActaceBsing of Personal Data.

% However, section 6(1)(vii) of the Danish Act oroBessing of Personal Data must be observed.
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The Danish Data Protection Agency monitors compkawith the processing of data to which the
act applies. Information on decisions etc. and guig paper on the rights of registered persons can
be accessed atww.datatilsynet.dk

That information can be processed for marketingp@ses pursuant to the Danish Act on Processing
of Personal Data does not necessarily mean thatnation can be used for marketing purposes.
For example consent is required in connection wigitribution of marketing material by electronic
mail. If a person has not objected to the procgssirhis email address it does not mean that he has
given his consent.

Expiration

Consent expires when it is revoked. No specifiof@rrequirements may be made to the revocation
of the consent. However, the trader should givectimessumer option to revoke consent in an easy
manner. Please see part 8.

Consent should be revoked by informing the persbo was obtained the consent unless it was
clearly stated at the time consent was given thasent would be surrendered to a specific trader.

Consent to receive newsletters does not lapselmdgiuse the costumer relations are terminated. In
that case consent must also be revoked.

Furthermore, it is the DCO'’s perception that cohszm be lapsed pursuant to the principle on
passiveness if the trader has not made use ofadhgent for a longer period of time. A longer
period of time is considered as one year.

Reward for consent — participation in competitions

In the DCO'’s opinion there is nothing wrong witlwaeding a person with a gift certificate or the
like for giving consent to receive marketing mai&fi However, it must be possible to revoke
consent immediately after it has been given witheithdrawal of the reward, cf. section 6 of the
Danish Marketing Practices Act.

Furthermore, it is not unusual that a trader offgdicipation in a competition to consumers who
give their consent to receive marketing materialthe previously mentioned case referred to in
2002/1285 SH, the Danish Maritime and Commercialr€decided on whether it was contrary to
good marketing practice to reward persons who gavesent to receive marketing material to an
“info bank”. The layout of the material was madesirch a way that it only concerned consent for
marketing purposes. The layout consisted of twabtbopages where consumers could inform and
explicate their interests for receiving marketingatemial for specific product lines. The
accompanying letter stated that it was possiblevito a trip worth DKK 25,000 if they entered
within a specific time limit. The Danish Maritim@eé Commercial Court stated that the competition
due to the layout and the modest amount of prizeéayponvas not contrary to good marketing
practice.

Thus, rewards can be contrary to good marketingtigeaif the reward or the winning chances are
larger and if focus is turned away from the faettttonsent is given.

27 Also see case UFR 1998.83H where the Supreme ®ased on a case-by-case assessment of the fabis cdise
found that offering presents valued between DKK 808 DKK 500 to consumers who requested a visinfeoHNG
sales consultant was not contrary to good markeragtice.
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It has become common to offer competitions wheeedbmpetition itself is the principal service
and where it appears less clearly that the comdiioparticipation is consent to receive marketing
material. As an example a Christmas competitionlmmentioned where it did not appear clearly
that by participating the participant gave his @msto receive marketing material. On the front
page where information on the competition appearedcceptance box which was to be ticked off
was placed. From the text related to the accepthoxeét appeared that the participant had read the
general stipulations. From the general stipulatibrappeared that the participant gave consent to
receive a newsletter from the traders who sponstredcompetition. The consent was neither
informed nor explicated, and therefore it could Ib@tused for marketing purposes.

Even though consent is informed and explicated daubtful whether such a free service can be
based on the condition that consent to receive atiak material is given. In all circumstances,
when combining obtainment of consent with rewaitdsjust be required by the trader emphasizes
that he emphasises the fact that by participating competition the consumer gives his consent to
receive marketing materfdl Consent can be revoked immediately after pagtmp in the
competition.

Consent to receive marketing material via Bluetooth

Notwithstanding which technology is used to obtaomsent, the requirements stating that consent
must be informed and explicated must be meet. Tb® Das stated that a concert hall could obtain
consent via Bluetooth when a consumer locatedspegifically defined area (a building) activated
his Bluetooth — and thereby actively acknowleddet he wished to be contacted. However, it is a
precondition that it is clearly displayed that cem&rs who activate their Bluetooth will be
contacted and that it is explicated what the consraecommunications will concern. Last but not
least the trader must ensure that the consumestisamtacted if his Bluetooth is active before he
enters the area concerned (Case No 09/05736).

In another case) presented to the DCO (Case N®71PMN) a shopping center wanted to distribute
electronic marketing material via Bluetooth to cmsers inside the center. The trader wanted to
state this clearly by means of a display in theagme to the shopping center, in advertising flyers
etc. The DCO stated that consent would not beeffily informed as it could not be made sure
that a customer who was already inside the shopgenter in order to shop and was lost in thought
or was engaged in a conversation with someonenslgll notice the display.

In Norway the Norwegian Consumer Ombudsman acctys consent to receive marketing

material via Bluetooth in shopping centers can b&ioed by going to “a base station” in the

shopping center and aknowledging that you wisheteive marketing material via Bluetooth by

holding the mobile phone in front of “the baseistdt It is the DCO perception that consent also
can be obtained in such a way in Denmark provitatithe consumer at the time of registration at
the latest is informed of what he has given conse(requirement concerning explication).

Agreeing to receive marketing material as a prectownl for entering a contract

% For example, see the Danish Consumer ComplaintsdBo decision in Case No 2004-432/7-4, in a cakera
participating in a competition, a married couplegaonsent to receive telephone communications frenrader. The
Complaints Board found that the consent did nottntee requirement in the Danish Act on Certain Comesr
Contracts concerning informed and explicated cansen
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In the DCQO’s opinion agreeing to receive marketmgterials must not be set as a precondition for
entering a contract. Reference is made to poin223n the Nordic Ombudsmen’s Position on
Internet Commerce and Marketing.

It is noted that the recipient can revoke consering time. Therefore, such a precondition is not
practicable.

Minor’s consent

Parents of children and young people can requeatmacial communications by electronic mail
on their behalf. When parents have given consenedeive marketing material by electronic mail
and the like, and when such communications subs#iguere sent to children or young people, the
DCO’s guideline “Children, Young People and MarkgtPractices® should be complied with.

11: The DCO'’s enforcement of section 6 of the DarfisMarketing Practices Act

The DCO uses a fine calculation model when calmgafines in connection with violation of
section 6(1) of the Danish Marketing Practices A¢te fine calculation model is approved by the
Danish Parliament by Act No 1389 of 21 December520 marketindf and has subsequently been
applied by the courts.

According to the fine calculation model a fine okKK 10,000 (€ 1,500) is given for violation of
section 6 of the Danish Marketing Practices Act dastribution of up to 100 emails, SMS text
messages, faxes etc. If more than 100 emails, &MSrtessages, faxes etc. are distributed a fine of
DKK 100 is given for each instance of violation.dEDKK 14,000 for 14,000 unsolicited emails).
However, the fine will always be based on a speafisessment of the particulars of case. The fine
level may be deviated from depending on whetheigating or aggravating circumstances exist.

Violation of section 6(3) of the Danish MarketingaBtices Act will result in a fine of DKK 5,000
(€ 750) per letter sent to a person who has detkueh commercial communications by signing up
to the Robinson List. However, it must be noted ttractice is sparse, and that it only concerns
cases where one or two letters have been sent.

Complaints procedure

The DCO has created two spam mailboxes to whickinaly ask you to forward your complaint.
Please forward complaints concerning spam from ghaspammers to dansk@spamklage.dk and
complaints concerning foreign spam to int@spamkiiige This procedure also applies to
unsolicited commercial communication received by csfmile machines (fax).

When having sent your complaint to one of the abewail addresses, you will receive an auto
reply in Danish with a link to a questionnaire. Widly ask you to fill in the questionnaire, which
contains questions - in Danish - about the spamhgue forwarded. If you do not understand the
guestions, you can forward the complaint to consombudsman@kfst.dk

% The guidance paper is availabléhttp://www.consumerombudsman.dk/Regulatory-framévidenish-Marketing-
Practices-Act

30 According to the report from the Committee on Bass and Commerce of 8 December 2005 concernih@iBil
Marketing the calculation model applies notwithsliag the Supreme Court’s judgment of 22 SeptembB@523Case
No U2005.3446).
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As for addressed letters and unsolicited commuioicatby telephone, please send your complaint
to consumerombudsman@kfst.dk or to:

Forbrugerombudsmanden/

The Danish Consumer Ombudsman
Amagerfeelledvej 56

2300 Kgbenhavn S

For more details about the filing process pleasasitvihe DCO’s English website
www.consumerombudsman.dk

Currently, the DCO receives many complaints via fpam mailboxes. The majority of the
complaints concerns cross border spam. Unfortunasel far the DCO has only been able to do
very little in relation to foreign unsolicited e-mkating messages. However, as the fight against
spam becomes increasingly more effective througbrnational enforcement co-operation, the
DCO will be better equipped to track down foreigrammers. The DCO is actively involved in
several international cross border spam enforceeatinvestigation networks, including London
Action Plan, OECD, the EU and ICPEN

Cross border advertising

Danish businesses marketing themselves in Denmaokld observe section 6 of the Danish
Marketing Practices Act on unsolicited commerc@henunication to targeted recipients. The same
applies for foreign businesses marketing themseiveBenmark? Danish businesses marketing
themselves in other EU countries should observeasl&mn on unsolicited commercial
communication in the country concerned.

The DCO does not know of the rules in other EU ¢toes but we can inform you that the rules are
based on EU directivéthat safeguard natural persons (both consumersratiers). According to
these directives it is prohibited to send commém@amunication by using an automated calling
system or fax to natural persons. Furthermores iprohibited to send unsolicited commercial
communication by means of email. However, emasubject to an exemption set out in section
6(2) of the Danish Marketing Practices Act. As melga other means of long distance
communication it is up to each member state tod#gewvihether unsolicited communication should
be banned or whether such approach should be allaywess the person has declined such
communication.

Advance indications
In case any doubt occurs as to whether a conteetplatrketing activity is in compliance with
section 6 of the Danish Marketing Practices Acadérs may request that the DCO issues an

31 The International Consumer Protection and Enformgrhletwork (ICPEN) is an organization composedasfsumer
protection authorities from 38 countries includitig Nordic countries, USA, Canada, Australia andtituropean
countries.

32 The Danish E-commerce Act does not apply to uniseticcommercial communication by means of electroni
mail.

% Directive 97/7/EC of 20 May 1997 on distance cacis, Directive 97/66/EC of 15 December 1997 caringrthe
processing of personal data and the protectionieégy in the telecommunications sector, Direc@@92/65/EC of 23
September 2002 concerning the distance marketicgrmumer financial services and Directive 200E836f 12 July
2002 concerning the processing of personal datahengrotection of privacy in the electronic comneations sector.
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advance indication on the legality of the marketaugivity free of charge. For more information
about advance indications, please vigitvw.forbrugerombudsmanden.dkinformation only
available in Danish).
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